Supreme Court

No. 98-328-A.
(PC 92-6318)

Ricci Drain-Laying Co., Inc.
V.
Aron Baskin
ORDER

This case concerns the enforcesbility of a preprinted provison on a home contractor’s invoice
form cdling for the payment of interest and attorney’s fees on any unpaid balance due. The plaintiff,
Ricc Drain-Laying Co., Inc., used the invoice form to type in the terms of the parties agreement
whereby the plaintiff agreed to ingdl a French drain and perform other excavation work a the
defendant’s home. The plaintiff has appeded from a Superior Court judgment in its favor in the amount
of $1,168, plus interest & the statutory rate and cogs. The plaintiff claims that the trid justice erred in
faling to avard interest and atorneys fees in accordance with the preprinted provisions on the invoice
form. Following a conference before a single justice of this court, the parties were ordered to show
cause why the issues raised in this apped should not be summarily decided. None having been shown,
we proceed to resolve this gpped without further briefing or argument.

The plantiff was in the busness of condructing various types of drains. The defendant
homeowner, Aron Baskin, contacted Armando Ricci (Ricci), the owner and presdent of plaintiff
corporation, to perform work on Baskin's property where he was building a new home. Ricc and
Baskin sgned a written agreement, dated October 5, 1985, in which they agreed that plaintiff would
perform certain work a Baskin’s home in exchange for a specific amount to be paid for that work. The

plaintiff claimed that Baskin requested it to perform additiona work before it had completed the job.
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The plantiff dlegedly finished dl of the work in May, 1987, and Ricci sent a bill to Baskin for the
amount he clamed Baskin owed. According to Riccl, Baskin never caled him to complain about the
work or about the bill, nor did he indicate that he had to hire someone ese to finish his work. Ricci
dated that Baskin told him he could not pay for the work performed by plaintiff because he did not have
sufficient funds to do so.

Baskin's pogtion was that plaintiff did not complete the work agreed upon in the parties
contract and that, after waiting severd months, he had to hire someone ese to finish the job. Baskin
clamed that he told Ricci about these problems, but that Ricci insisted that Baskin pay him in full in
accordance with the contract. Baskin tegtified that he paid Ricci $500 in cash on one occasion and
gave him two checks for $1,000 each on two other occasions. In addition Baskin stated that he
performed some auto repair work for plaintiff, for which plaintiff owed him $1,123.

Thetrid justice found both Ricci and Baskin to be generdly credible witnesses. He determined,
however, that Baskin's proof of payments made to other parties for work on his house fell short of
proving that this was the same work that should have been performed by plaintiff. The trid justice dso
found that plaintiff failed to prove that it had performed extra work for defendant, in addition to what
was contaned in the origind contract. The trid judtice further found that plaintiff failed to sugtain its
burden of proving that it had delivered stones for a French drain to Baskin, as set forth in the parties
origind contract. The trid justice concluded that plaintiff was entitled to payment of $4,310 from
defendant. Subtracting payments of $2,271 made by defendant, plus $471 for amounts owed on
defendant’ s counterclaim, the trid justice concluded that plaintiff was owed a balance of $1,168.

The plaintiff aso sought interest and attorney’s fees on its clam pursuant to the terms of a

preprinted invoice form that the parties used to memoridize their contract. The form contained a
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preprinted provison dating thet interest of one and one-haf percent shdl be charged monthly on the
unpad bdance after thirty days. In pertinent pat, it provided that: “[dll legd codts, including
reasonable attorney’ s fees, will be charged to a customer if this account is referred for collection.” The
trid justice decided not to awvard the one and one-half percent interest and attorney’s fees. He
determined that plantiff’s dam was “vdidly disputed’ and that the provison in question was not actudly
agreed to by the parties.

The plaintiff appeals from the portion of the trid justice's decison denying attorney’s fees and
interest a the contractud rate of one and one-haf percent. The plaintiff contends that the trid justice
erred in ignoring the dear and unambiguous language in the parties agreement. The plaintiff compares

this case to Kaottis v. Ceilli, 612 A.2d 661 (R.l. 1992), in which this Court uphdd a trid justice's

award of interest and attorney’ s fees pursuant to the parties’ contract. 1d. at 669. The contract in that
case was a purchase and sale agreement for red estate, which had a purchase price of $1,360,000. 1d.
a 663. The contract contained a provison requiring that the buyers pay interest of twenty percent per
year on any outstanding baance owed to sdlers after a certain date, and that the buyers also pay
attorney’ s fees necessary for collection of the amount due. 1d. at 668. When a breach occurred and
the sdllers brought suit, they requested interest on their damages at the contract rate. 1d. at 669. The
buyers argued that sdllers were entitled to interest only on the baance due on the promissory note, not
on any damages caused by the breach of contract. Id. at 668. This Court agreed with the sdlers,
finding that the contract’ s terms were clear and unambiguous. 1d. at 668-69.

The present case is distinguishable from Kottis in severd respects. Firg, the provison a issue
in this case is a preprinted paragraph located at the bottom of dl of plaintiff’s invoice forms. The trid

justice found that the provison in question was “boiler plate contractua language’ to which the parties
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had never actudly agreed. In Kattis, the interest/attorney’s fees provision contained language specific
to the parties’ transaction (the sale of a red estate parcel for more than one million dollars) and was
unquestionably part of the contract. Seeid.

It iswell settled that findings of fact made by atrid justice are entitled to great weight on gpped
and will not be disturbed unless such findings are cearly wrong or unless the trid justice misconceived

or overlooked materia evidence. Bidecki v. Boisd, 715 A.2d 571, 575 (R.l. 1998); Raheb v.

Lemenski, 115 R.I. 576, 579, 350 A.2d 397, 399 (1976). Thus our task is to determine if the trid
justice was clearly wrong or if he overlooked or misconceived materid evidence regarding whether the
parties reached an agreement on the terms included on the bottom of plaintiff’ sinvoice form benegth the
parties sgnatures.

A generd rule of contract law in Rhode Idand is that if a party Signs a written contract, he or
sheis presumed to know of and understand its contents; the party will not be heard to complain that he

did not read the contract or that he or she did not undersand it. See F.D. McKendall Lumber Co. v.

Kdian 425 A.2d 515, 518 (RI 1981). A widdy recognized exception to this rule, however, isthat a
party is not bound by such terms unless the “provisons contained in the document [are] printed in such
away asto be likely to come to the attention of the party receiving it.” 1d.

In this case, the trid justice found that defendant did not agree to the terms included on the
bottom of plaintiff’s invoice beneath the parties Sgnatures. We are of the opinion that the trid justice
was not clearly wrong in drawing this concluson. Firg, the paragraph containing these terms was
displayed in smdler print than the rest of the contract. Second, the rest of the contract was typed,
whereas this provison is part of a preprinted form. Third, the provison was located at the very bottom

of theinvoice, under the lines reserved for the parties Sgnatures. Because of its location, inconspicuous
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gppearance, and preprinted typeface, the trid justice was not clearly wrong when he concluded that the
defendant in al likdihood did not even notice this paragraph before sgning the document, much less
agreeto it as part of the contract.

Moreover, the trid judtice found that the plaintiff’s cdlam was vdidly disputed. Thus, this was
not an account that merely could be “referred for collection” because one party unjustifiably refused to
pay an amount that was indisputably due and owing; rather, this was a valid contract dispute that could
not just be “referred for collection” without firg resolving the various legitimate ligbility questions
interposed by the parties. Especidly in light of the trid justice' s finding that plaintiff failed to prove thet it
had delivered stones for a French drain to Baskin, as it was required to do under the origind contract,
enforcement of the interest and attorney’s fees provison would have been unjudtified in a Stuation
where plaintiff had failed to perform fully its end of the bargain.

For these reasons, we conclude that the trid justice's decison declining to apply additiona
interest or to award atorney’s fees to the plaintiff’s judgment was supported by the evidence. Hence

we deny the plaintiff’s gpoped and affirm the judgment.

Entered as an Order of this Court this 22nd day of December, 1999.

By Order,

Clerk



